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Col unbi a, South Carolina, for the Respondent.

Bef or e: Judge Fel dman

This matter is before nme as a result of a petition for civi
penalty filed by the Secretary of Labor pursuant to section
105(d) of the Federal Mne Safety and Health Act of 1977,

30 UUS.C. 0801 et seq., (the Act). This proceeding concerns
three citations issued to the respondent, Fluor Danie

I ncorporated (Fluor Daniel), as an independent contractor
perform ng services at the Ri dgeway M ne. The Secretary has
proposed a total civil penalty of $15,000.00 in this matter.

Fl uor Daniel has stipulated that it is subject to the
jurisdiction of the Mne Act in that it is a "mne operator" as
contenpl ated by section 3(d) of the Act, 30 U.S.C. 0O 802(d).

The hearing in this case was conducted on June 2, 1994, in
Charlotte, North Carolina. Mne Safety and Heal th Adm ni stration
(MSHA) Inspector Ronald Lee Lilly and Robert M Friend,
Supervisory Mne Inspector of MSHA's North Carolina Field Ofice,
testified on behalf of the Secretary. The respondent call ed
former enpl oyees Steven Crapps, WIliam A Reynolds and Rol and C.

Caldwell. The respondent also called Bruce E. Sellars, its
regi onal safety manager for the southeast region, as well as
George M Canady 111, its site superintendent at the Ri dgeway

Mne. (Tr. 24). The parties' posthearing briefs are of record.
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Prelim nary Findings O Fact

This case involves an April 21, 1993, fatal forklift
accident that occurred at the R dgeway M ne, an open pit gold
m ne |l ocated near the town of Ridgeway in Fairfield County,
South Carolina. The Ridgeway Mne is operated by the Kennecott
Ri dgeway M ni ng Conpany (Kennecott). Fluor Daniel is a publicly
hel d corporation based in Irvine, California. (Tr. 25-26). At
the tinme of the accident, Fluor Daniel was an independent
contractor of Kennecott engaged in the performance of surface
construction work at the Ri dgeway mine site. (Tr. 68-69).

The cause of the accident was brake failure on a Komatsu
Model No. FD135-5 forklift truck owned by Kennecott and operated
on April 21, 1993, by Fluor Daniel. The forklift was routinely
used by Kennecott and all of Kennecott's on site contractors,

i ncluding Fluor Daniel. (Tr. 191). Kennecott contracted with
the Edwards Warren Conpany to performon site forklift

mai nt enance and repair. Wrk that could not be performed by
Edwar ds Warren was performed by a |ocal Komatsu dealer. (Tr.
174). Fluor Daniel had authority to "tag out” (remove from
service) the forklift if it failed to operate properly. The
acci dent occurred when the brakes failed i mediately after the
engi ne on the Komatsu forklift had been turned off.

The basic facts surroundi ng the accident are not in dispute
and can be briefly stated. On April 21, 1993, WIIiam Reynol ds,
an enpl oyee of the respondent, operated the subject forklift
intermttently during the period from9:00 a.m unti
approximately 2:00 p.m Reynolds testified that, prior to
operating the forklift that nmorning, he tested the service and
par ki ng brake systens with the engine running and found themto
be working properly. (Tr. 75-81). Reynolds testified that the
respondent had a policy of pre-operation inspections of the
forklift by each operator although the policy was not always
enforced. (Tr. 86-87). The respondent's site superintendent
George Canady al so testified about the conpany's pre-operation
i nspection policy. (Tr. 291, 293). Bruce Sellars, the
respondent's regional safety director testified about the
conpany's safety program (Tr. 285-288).

Reynol ds turned the forklift over to respondent enployee
Steven Crapps at approximately 2:00 p.m (Tr. 81, 92). Crapps
testified the forklift was on "a very little" incline when he
took it from Reynolds. (Tr. 49). Crapps could not renenber the
degree of incline and did not recall thinking the size of the
incline was pertinent to the accident investigation. (Tr. 50).
Crapps stated he conducted a wal k-around inspection but did not
perform any specific test on the brakes. Crapps intended to use
the forklift to install 500 feet of electrical cable, which was
coiled around a reel or spool, fromthe top of the south pit to
the bottom The spool of cable was to be | oaded onto a pickup
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truck in the laydown yard with the forklift. After the

el ectrical cable was transported to the top of the pit by the

pi ckup, the cable was to be unloaded with the forklift. Crapps
drove the forklift to the | aydown yard where he | oaded the

pi ckup. He then followed the pickup with the forklift to the top
of the pit where he unloaded the cable. The total trip was
approximately one mle or nore. Crapps testified that he did not
notice any problemwth the brakes. (Tr. 62-63).

Upon arriving at the top of the highwall at approximtely
2:30 p.m, Crapps unloaded the cable fromthe back of the pickup
truck and positioned it near the edge of the pit. Crew nmenber
Johnny Ray was positioned in front of the forklift between the
forks attenpting to guide the cable to the edge of the berm
(Tr. 38-39). As Crapps positioned the cable, he put the forklift
in neutral and set the parking brake. He then shut off the
engine and the forklift started to roll forward. Crapps applied
the brakes and put the forklift in gear to try to stop it, but to
no avail. (Tr. 39-40). The forklift traveled approxi mately
15 feet dowmn a 5 to 6 per cent grade pushing Ray over the bermto
t he second bench about 86 feet below The forklift was prevented
from going over the highwall by the berm Ray was evacuated by
heli copter to a |ocal hospital but he did not survive. (Ex.
P-6).

An accident investigation was initiated by MSHA begi nning on
the norning of April 22, 1993. During the period April 22
t hrough April 23, 1993, three citations were issued to Fluor
Dani el . Conbined Citation/lmr nent Danger Order No. 4094231 was
i ssued for an alleged defect of the forklift service brakes;
Citation No. 4094232 cited an alleged failure of the forklift's
par ki ng brake systenm and Citation No. 4094234 specified an
all eged failure to i nspect nobile equi pnment prior to placing such
equi pnment in service.

The forklift was renmoved from mine property by MSHA on
April 24, 1993. The forklift's brake system was thoroughly
i nspected on May 26, 1993, at Industrial Truck Conpany,
I ncorporated, in Greensboro, North Carolina. Generally speaking,
when the engine of a Komatsu forklift truck is running, the
service brake systemrelies on a brake punp to maintain the
requi site hydraulic pressure. An exam nation of the service
brake systemwi th the subject forklift's engi ne operating
reveal ed the warning alarmwas functioning properly, there was an
adequate supply of brake fluid, and there was hydraulic pressure
of 1500 p.s.i., which was within the manufacturer's
speci fications.

When the engine on a Komatsu forklift is turned off the
brake punp no | onger operates. The accunul ator serves as an
alternative brake system when the engine is not running. An
accurmul ator is a container that hol ds approxi mately 300 cubic
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centineters of brake fluid. When the brake is depressed when the
forklift engine is off, a valve opens forcing brake fluid into

t he brake system (Tr. 98). The accunul ator permits the brakes
to be depressed approximately 5 to 10 tinmes with the engine off.
(Tr. 129).

During the course of the May 26, 1993, tests, a pressure
gauge was connected to the accurul ator on the subject forklift.
When the brake pedal was depressed with the engi ne off the gauge
i ndi cated zero pressure. The brakes failed to perform as
designed with the engine off due to a mal function of the
accunul at or.

The May 26 inspection of the forklift's parking brake
revealed it was ineffective due to a conbination of three
factors. There was no adjustnent left at the top of the park
brake lever. |In addition, an oil seal between the park brake
assenbly and the differential was |eaking, which allowed oil to
enter the drum saturating the shoes. Finally, the thickness of
the shoe pad ranged from 0.150 inch to only 0.125 inch. The
manuf acturer's recommended repl acement specification was
0. 130 inch.

At the hearing, the parties entered into the follow ng
fundamental stipulations of material issues of fact:

1. The service brakes functioned adequately with the
engi ne running on the forklift but did not function
adequately with the engine off. (Tr. 357).

2. Although the respondent is not responsible for
mai nt enance of the equi pment [owned by Kennecott], it
was aut horized to tag out equipnent if it was not
functioning properly. (Tr. 198, 358).

3. Failure to have operational emergency [parKking]
brakes or operational service brakes when the vehicle
is not running are conditions involving violations that
are properly characterized as significant and
substantial in nature. (Tr. 223, 358).

Further Findi ngs and Concl usi ons
Citation/ Order No. 4094231

Combi ned 104(a) Citation and 107(a) | mri nent Danger Order
No. 4094231 was issued to the respondent by MSHA I nspector Ronal d
Lilly on April 22, 1993, for a cited violation of the mandatory
safety standard in section 56.14101(a)(1), 30 C.F.R
0 56.14101(a)(1). In considering whether the facts support
section 56.14101(a)(1) violation it is helpful to exam ne the
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provi si ons of sections 56.14101(a) and 56.14101(b). These
sections provide:

0 56. 14101

(a) Mnimmrequirenents. (1) Self-propelled nobile
equi pnent shall be equi pped with a service brake system
capabl e of stopping and hol ding the equi pnent with its
typical load on the maxi mum grade it travels. This
standard does not apply to equi pment which is not
originally equi pped with brakes unless the manner in
whi ch the equi pnent is being operated requires the use
of brakes for safe operation. This standard does not
apply to rail equi pnent.

(2) If equipped on self-propelled nobile equipnent,
par ki ng brakes shall be capabl e of holding the

equi pment with its typical load on the maxi mum grade it
travel s.

(3) Al braking systems installed on the equi pnent
shall be maintained in functional condition

(b) Testing. (1) Service brake tests shall be
conduct ed when an MSHA i nspector has reasonabl e cause
to believe that the service brake system does not
function as required, unless the m ne operator renoves
t he equi pnent from service for the appropriate repair
(2) The performance of the service brakes shall be
eval uated according to Table M 1.

* * * * * * *

(5) \Where there is not an appropriate test site at the
m ne or the equipnent is not capable [of] traveling at

| east 10 miles per hour, service brake tests will not
be conducted. In such cases, the inspector will rely
upon ot her avail able evidence to determnm ne whether the
servi ce brake system neets the performance requirenent
of this standard.

Table M1 sets forth the maxi mum al | owabl e stoppi ng di stances for
vehicles of different gross weights traveling at speeds varying
from10 to 20 niles per hour.

The term "service brake system in section 56.14101(a) (1)
nmust be read in the context of the service brake test provisions
of section 56.14101(b). 1In so doing, it is evident that the
requi site condition of service brakes contenpl ated by section
56.14101(a) (1) relates to the service brakes' effectiveness in
stopping nmoving (in service) vehicles in that tests to support
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violations of this mandatory standard are conducted on noving
vehicles in accordance with the standards contained in Table M 1.
In fact, section 56.14101(b)(5) provides that where equiprment is
not capable of traveling at |east 10 miles per hour, service
brake tests will not be conduct ed.

In this case, conbined Citation/ O der No. 4094231 was issued
by Inspector Lilly on April 22, 1993, following his on-site
i nspection. Lilly testified that his April 22, 1993, testing of
the subject forklift revealed that the service brake pedal was
| ow and that the service brake would not stop the machine with
the engi ne running. (Tr. 138-139, 144-145). However, Lilly's
prelimnary conclusion with respect to the service brakes was not
supported by the subsequent May 26, 1993, tests perfornmed under
MSHA's direction. In this regard, MSHA Supervisory |nspector
Friend testified the service brakes could pass the Table M1 test
with the engine running and that there was no evidence of any
significant hazard posed by the condition of the service brakes.
(Tr. 251-254). Moreover, the Secretary's stipulation that the
service brakes functi oned adequately with the engine running is
di spositive of this issue. (Tr. 357).

Under these circunmstances, section 56.14101(a)(3), which
refers to brake systens in general, is the applicable nmandatory
safety standard for the accumul ator nmal function. Wile I am
m ndful that Inspector Lilly's April 22, 1993, inspection
reveal ed the brake system was defective with the engine off (Tr.
147), Lilly did not cite the respondent for a violation of
section 56.14101(a)(3). Mdreover, at trial, the Secretary
expressly withdrew any allegations of a section 56.14101(a)(3)
violation. (Tr. 17-21). Accordingly, the Secretary has failed
to establish that there was a violation of the cited nmandatory
safety standard in section 56.14101(a)(1) as the service brakes
performed with the engine running. Consequently, Citation
No. 4094231 nmust be vacat ed.

Wth respect to the remaining 107(a) inm nent danger
order, imm nent danger orders permt an inspector to renove
m ners imedi ately from a dangerous situation. See 30 U . S.C
0 817(a). Here, the gravity of the hazard posed by th
i noperabl e accunul at or and defective parking brake is
i ndi sputable. Therefore, the forklift clearly constituted an
i mm nent danger. An imm nent danger order requiring the
i medi ate renoval of hazardous equi pnent is appropriate even if
the withdrawal order is not caused by a violation of the Act or
of the Secretary's mandatory safety standards. Utah Power and
Li ght Conpany, 13 FMSHRC 1617, 1622 (October 1991). Thus,
severing and vacating the 104(a) citation from conbi ned 104(a)
Citation/107(a) Order No. 4094231 where the cited section
56. 14101(a) (1) violation has been vacated does not, alone,
invalidate the 107(a) inmm nent danger order
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The final issue for resolution is whether the imm nent danger
order was properly issued to the respondent, the operator of the
defective forklift, rather than to the forklift's owner Kennecott
Ri dgeway M ni ng Conpany. The testinony reflects that the
respondent had exclusive control of the forklift from9:00 a.m
on April 21, 1993, until approximately 2:30 p.m when the fata
accident occurred. It is conceivable that enpl oyees of the
respondent could have continued to be exposed to the risk caused
by this defective equipment. Therefore, Lilly's issuance of
107(a) Order No. 4094231 was appropriate and shall be affirned.

Citation No. 4094232

I nspector Lilly issued 104(a) Citation No. 4094232 on
April 22, 1993, for a violation of section 56.14101(a)(2) after
he determ ned that the parking brake was incapable of holding the
forklift on grades it was called upon to travel. At the tinme of
the accident, Crapps testified that he engaged the parking brake
but it failed to prevent the forklift fromrolling down the six
per cent grade. (Tr. 139). Lilly and Friend' s on-site tests on
April 22, 1993, confirmed that the parking brake had no
resi stance and was ineffective. (Tr. 138, 182, 219, 237,
Ex. p-2). Repeat tests by Kennecott Ri dgeway M ni ng Conpany on
April 23, 1993, also reveal ed the parking brake could not hold
the forklift. (Tr. 148-149, 344-348, Ex. P-10). Finally, the
MSHA supervi sed May 26, 1993, extensive inspection and testing
denonstrated that the parking brake was defective. (Tr. 171-172,
200, 202, 204, 210, 219, Ex P-6).

In the face of this record evidence, the respondent "
does not dispute that at the time of the accident the parking
brake was not capable of holding the forklift as required."
(Resp. posthearing brief at p.26). Rather, the respondent argues
that i mmediately " prior to the accident the parking brake
wor ked fine and the sudden and unexpected failure of the parking
brake coul d not have been anticipated or prevented by the
Respondent. " 1d.

The respondent's assertion of a sudden brake failure w thout
any opportunity for prior warning is unconvincing and unsupported
by the record. As a threshold matter, Reynolds' testinony
regardi ng the nature and extent of his pre-operation inspection
of the forklift and Canady's testinony concerning the
respondent's rigid enforcement of its pre-operation inspection
program are excul patory statements that are afforded little
evidentiary value. Mreover, Crapps testified that although he
noted the brakes to be "o.k." on the conpany wal k-around
i nspection checklist, he perforned no specific tests on the
brakes because he assuned they were working as the forklift had
been previously driven. (Tr. 53-54). Crapps' testinony that the
par ki ng brake apparently held on a "very little" dip in the road
does not evidence that it was functioning properly shortly before
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the accident. (Tr. 49). Significantly, while Crapps testified
that it was the respondent's policy to require conmpletion of a
pre-operation wal k-around i nspection sheet, he also testified,
"[i]t was never really enforced, though." (Tr. 58). Al t hough
Reynol ds testified that the respondent’'s wal k-around i nspection
policy "was supposed to be" enforced, he stated "[he] couldn't
say it was enforced" rigorously. (Tr. 86-87).

Thus, the evidence reflects that the purported pre-operation
i nspections were, at best, perfunctory in nature. Therefore
these inspections provide little support for the respondent's
contention that the parking brake was determ ned to be functiona
shortly before the accident.

Finally, the respondent’'s assertion of a sudden parking
brake mal function is belied by the May 26, 1993, inspection of
the forklift. The inspection findings included |eaking oil seals
saturating the brake shoe and drum as well as worn parking brake
linings. These conditions are not indicative of an acute
mechani cal failure.

In view of the above, it is apparent that the Secretary has
established the fact of occurrence of the cited violation of
section 56.14101(a)(2). The respondent has stipulated to the
signi ficant and substantial nature of this violation. (Tr. 223,
358). Wth respect to the appropriate civil penalty to be

i nposed, the respondent's attenpted nitigation, i.e., sudden
unantici pated brake failure, is unsupportable. |In applying the
penalty criteria in section 110(i) of the Act, 30 U S.C

O 820(i), | note the degree of negligence manifested by th

respondent in this matter is high given the fact that the pre-
operation inspection procedure was ineffective in view of the

| ongst andi ng nature of the parking brake defects. In addition,
credit the testinony of Crapps that the respondent's pre-shift
i nspection policy was not enforced. Considering the gravity of
the violation and its contribution to a fatality, and, the fact
the respondent is a large publicly held corporation, I am
assessing a civil penalty of $7,500 for Citation No. 4094232.

Citation No. 4094234

104(a) Citation No. 4094234 was issued by Inspector Lilly on
April 23, 1993, for an alleged violation of section 56.14100(a).
This mandatory safety standard provides: "Self-propelled nobile
equi pnrent to be used during a shift shall be inspected by the
equi pnent operator before being placed in operation on that
shift."

As noted above, the evidence manifested by the testinony of
Reynol ds and Crapps reflects that the respondent’'s pre-operation
i nspection program was perfunctory and deficient. As this
mandat ory standard only requires one inspection per shift, the



~2057

failure of Reynolds, who took control of the forklift at

9:00 a.m, to detect any parking brake or accumul at or

mal functions at the beginning of the April 21, 1993, norning
shift constitutes a violation without regard to the adequacy of
Crapps' pre-operation wal k-around i nspection. M conclusion, as
not ed above, is based on the |ongstanding nature of the defective
par ki ng brake and accumul ator whi ch shoul d have been di scovered
if an adequate pre-shift inspection had been perforned.

Al t hough the inadequacy of the preshift inspection provides
a sufficient basis for establishing the violation, there is an
i ndependent justification for finding that section 56.14100(a)
has been violated. A primary cause of this fatal accident was
the defective and inoperable accunulator. The function of an
accurul ator which permts a nulti-ton construction vehicle to be
stopped or to be prevented fromrolling when the engine is turned
off is not an obscure nechanical concept. Inspectors Lilly and
Friend testified that it is "standard procedure" to test
accurul ators and that all equi prent manufactured in the | ast
several years have functional brake systems when the engine is
off. (Tr. 95-99, 162, 182, 236). Such a malfunction could
easily result in a runaway construction vehicle in the event of
an engi ne stall

I ndustry recognition of the inportance of this auxiliary
brake systemis denonstrated by the Komatsu Operation &
Mai nt enance Manual for its forklift truck Model Nos. FD100/115-5
and FD135/150E-5 wherein detailed instructions are provided for a
pre-operation testing procedure to ensure that the brake
accunul ator is properly functioning. (Ex. P-1, p.25).(Footnote
1) It is a sinple two step test. The operator punps the brake
repeatedly with the engine off until the hydraulic brake fluid in
the accumul ator is depleted and a buzzer sounds. The engine is

then started. |f the buzzer goes off after a few seconds it
i ndi cates the accunul ator has been refilled and the reservoir is
not defective. |If the buzzer does not go off it neans the

accurmul ator is mal functioning and cannot be refilled.

The respondent has admitted that the Komatsu accumnul ator
test was not performed because the procedure was unknown.

The Komatsu forklift in issue was Mdel No. FD135-5. The
Komat su mai nt enance manual identified and adnmitted in evidence as
Petitioner's Exhibit No. 1 was received despite the respondent's
objection. It is clear on its face that this manual relates to
forklift Mddel No. FD135-5, the nodel in question, as well Mode
Nos. FD150E-5, FD100-5 and FD115-5. Moreover, Komatsu furnished
the manual in response to the Secretary's request for the
pertinent manual for the subject Mddel No. FD135-5 forklift truck
that was tested under MSHA's supervision on May 26, 1993, in
Greensboro, North Carolina. (Tr. 121-128, Ex. P-1).
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Reynol ds and Crapps knew not hi ng about testing the brakes with
the engine off. (Tr. 43-44, 84-86). George M Canady Ill, the
respondent's superintendent at the Ridgeway Mne site, testified
that neither he nor Phil Baughtman, the supervisor responsible
for training forklift operators, was famliar with Komatsu's
accunul ator test procedure. (Tr. 47, 299-302).

The expl anation given for the respondent's |ack of know edge
with respect to the accurmulator's function and testing was that
Fl uor Dani el had requested the Komatsu forklift maintenance
manual from the Kennecott Ri dgeway M ning Corporation but it had
not been provided. (Tr. 291). |In essence, the respondent
continued to operate this heavy piece of construction equi pnent
despite the fact that it had never read the operationa
i nstruction manual. For exanple, Crapps testified that he had
driven the Komatsu forklift "off and on for five years."
(Tr. 63). Kennecott's reported failure to provide the forklift's
operational manual does not absolve the respondent fromits
responsibility to read it. As evidenced in this case, the
respondent's failure to acquaint itself with the manufacturer's
operational and testing instructions for the forklift prior to
its continued use is inexcusable and highly negligent.

Finally, the respondent, in its posthearing brief, mintains
that the standard in section 56.14100(a) is unconstitutionally
vague. The Commi ssion in |deal Cement Conmpany, 12 FMSHRC 2409
(Novenber 1990), addressed a similar issue. In ldeal, the
Conmi ssi on consi dered whet her the standard in section 56.9002,

30 CF.R 0O 56.9002 (1987), was overly broad. Section 59.9002
provi ded: "Equi pment defects affecting safety shall be corrected
before the equi pnent is used."(Footnote 2) The Comnr ssion
st at ed:

Section 56.9002 nust be construed in light of its
underlying purpose -- the protection of mners
operating the equi pment or exposed to the equipnent's
use. That purpose was plainly set forth in the
Secretary's statement of purpose and scope of the
Part 56 standards, which provided: "The purpose of
t hese standards is the protection of life, the
promoti on of health and safety, and the prevention of
accidents.” 30 U S.C [0O0656.1 (1987). (Section 56.1
has been carried forward unchanged in the Secretary's
present Part 56 regulations.) Any overly narrow or
restrictive reading of the scope of section 56.9002
cannot be reconciled with that statenent of purpose or
with the fundamental protective ends of the M ne Act
itself, as set forth in section 2 of the Mne Act. See
30 U.S.C. 0O 801(a), (d), & (e).

The provisions of section 56.9002 are currently contai ned
in section 56.7002, 30 C F.R 0 56.7002.
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Thus, section 56.9002, which relates to the
performance of equi prent used in mnes, nust be
interpreted and applied in a manner fostering the basic
aimof protecting the health and safety of mners.
(Enmphasi s added). 12 FMSHRC at 2414.

The Comm ssion further stated:

However, in interpreting and applying broadly worded
standards, the appropriate test is not whether the
operator had explicit prior notice of a specific
prohi bition or requirenment, but whether a reasonably
prudent person famliar with the mning industry and
the protective purposes of the standard woul d have
recogni zed the specific prohibition or requirement of
the standard. (Enmphasis added). 12 FMSHRC at 2416.

The requirenment of famliarizing oneself with the
i nstruction manual for potentially dangerous self-propelled
nmobi | e equi pment so that an adequate preshift brake systemtest
can be performed, and, the requirement of performng meani ngfu
preshift brake systemtests, are readily discernible fromthe
| anguage of section 56.14100(a). Consequently, the respondent's
contention that this standard is overly broad is rejected.

As a final matter, at trial, and in its posthearing brief,
the respondent relies on the fact that it was not responsible for
the forklift's maintenance and repair in an attenpt to escape or
mtigate liability. Wiile | recognize that the respondent was
not responsible for the forklift's maintenance and repair, it had
a duty to ensure the safe operation of this potentially dangerous
vehicle. Wile | ongstandi ng mai ntenance probl enms may have been a
contributing factor, the respondent, who had possessi on and
control of this vehicle on April 21, 1993, from9:00 a.m unti
the brake failure at approximately 2:30 p.m, had the opportunity
to prevent this accident if proper unsophisticated preshift brake
i nspections had been performed. Having failed to perform such
tests, the respondent must be held accountable. It should be
noted that, while not the subject of this proceeding, Kennecott,
as the forklift owner, was also cited by MSHA for its cul pability
inthis matter. (Ex. P-6).

Thus, the evidence establishes a violation of the cited
mandat ory standard. As discussed above, the violation is
attributable to a high degree of negligence by the respondent in
t hat inadequately trained individuals were required to perform
preshift inspections of nmobile equipnent. This lack of training
contributed to ineffective preshift inspections and the resultant
serious gravity of the violation. Gven the penalty criteria of
section 110(i) of the Act, which include consideration of the
size of the respondent corporation, a publicly held conpany
listed on the New York Stock Exchange, | conclude that $20,000 is
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the appropriate civil penalty to be assessed for Citation
No. 4094234.

ORDER

Accordingly, consistent with this decision, IT IS ORDERED
that Citation No. 4094231 |S SEVERED from Order No. 4094231 and
| S HEREBY VACATED. |IT IS FURTHER ORDERED t hat Order No. 4094231
and Citation Nos. 4094232 and 4094234 ARE AFFI RMED. The
respondent, Fluor Daniel Incorporated, SHALL PAY, within 30 days
of the date of this decision, a total civil penalty of $27,500.00
in satisfaction of Citation Nos. 4094232 and 4094234 affirmed
herein. Upon receipt of paynent, this matter IS DI SM SSED.

Jerol d Fel dnman
Adm ni strative Law Judge

Di stribution:

Leslie John Rodriquez, Esq., Ofice of the Solicitor, U S
Department of Labor, 1371 Peachtree Street, N. E., Room 339,
Atlanta, GA 30367 (Certified Mail)

Carl B. Carruth, Esq., McNair & Sanford, P.A., 1301 Gervais
Street, Suite 1800, Nations Bank Tower, Colunbia, SC 29201
(Certified Mil)
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